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JOHN S. MARTIN, Jr., District Judge:

The Silverstein Parties have noved to conpel production of a
docunent titled “Wrld Trade Center Loss — 11 Septenber 2001 -
Account Review', dated Septenber 17, 2001, which was prepared by
Swi ss Re enpl oyees, Marcel Lenble and Peter Bernet. Swi ss Re has
resi sted production of this docunent on the basis that it

constitutes attorney work product prepared in anticipation of



litigation.? |In support of this contention, Swiss Re has
submtted the Affidavit of WIIliam Fawcett, an attorney enpl oyed
in the Legal G aimand Tax Division of its Financial Services
Busi ness G- oup. 1In his affidavit, M. Fawcett states that on
Septenber 11, 2001, he was asked by Swi ss Re nmanagenent to
provi de | egal advice concerning Swss Re’s potential exposure as
aresult of the attack on the Wrld Trade Center, and that he
“imedi ately anticipated that the property coverage we provided
for the World Trade Center woul d becone the subject of
litigation.” (Fawcett Aff. 1 4.) M. Fawett goes on to state
that as he “quickly concluded that litigation was al nost a
certainty . . .[he] began [his] investigation and anal ysis of the
Swi ss Re coverage and sought to retain outside litigation
counsel , Sinpson Thacher & Bartlett, on or about Septenber 12.”
(1d., 1 6.) He states that

The steps we took in anticipation of litigation

concerning the Wrld Trade Center coverage were

certainly not typical of the type of

i nvestigation and analysis that Sw ss Re

conducts in the ordinary course of Swiss Re’s

business following a loss. . . . Anmong the

atypical steps we took to protect Swiss Re’'s

interests in potential future litigation were:

(1) As noted above, I, as counsel and Head of

Clainms, got directly involved in gathering

i nformation and providing | egal advice to Swi ss

Re managenent in anticipation of litigation,

whereas in the ordinary course a clains manager
woul d have been assigned to and handl ed the

'Actual |y, the document was inadvertently produced, and
Swi ss Re now seeks its return.



claimthrough the adjustnent process and (2) we
imedi ately retained the litigation firm of
Si npson Thacher & Bartlett, which we woul d
never do in the ordinary course to adjust an
ordinary claim

(ld., 17.)

In the course of that investigation, M. Fawcett asked that an
account review be prepared for the Wrld Trade Center coverage
“as part of ny efforts to gather the informati on necessary to
provi de |l egal advice to my client in anticipation of litigation.”
(ld., 1 9.)

A party that seeks to withhold a docunent on the basis of
t he work product privilege nust show that the docunent was not
created in the ordinary course of business, but rather that it
was created “because of” the anticipation of litigation, and
woul d not have been created in essentially simlar formbut for

t he prospect of the litigation. United States v. Adlnman, 134

F.3d 1194, 1195, 1202 (2d Cir. 1998). The Silverstein Parties
argue here that the Account Review was prepared in the ordinary
course of business. In support of this argunment they cite
testinmony that this sort of review of the underwiting process
was, at times, undertaken in an ordinary claimsituation. (Daniel
Bollier Dep. at 362.) |In addition, they point to evidence that
Swi ss Re used the docunment for the ordinary business purpose of
setting its reserves. M. Fawcett acknow edged this fact when he
stated that:

The Account Revi ew provided ne with
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i nformati on about the placenent that I
requested in order to analyze Swiss Re’'s
exposure in potential litigation and advi se
managemnment about that exposure. My
understanding is that it also served the dual
purpose of informing the Product Management
Department about the facts underlying the
Silverstein placement and compliance of the
underwriting process with internal
guidelines. | used the Account Revi ew, anong
ot her sources of information that | gathered
in the days follow ng the Septenber 11
attack, to provide |egal advice to
managenent .

(Fawcett Aff. § 9)(enphasis added).

As the courts have recognized, it is particularly difficult
to draw the distinction between docunents prepared in the
ordi nary course of business and those created in anticipation of
litigation in insurance cases because it is the ordinary business

of insurers to investigate and adjust clains. See Am Nat'l Fire

Ins. Co. v. Mrasco, Inc., No. 99 Cv. 12405, 2001 W 876816, at

*2 (S.D.N. Y. Aug. 2, 2001); Mowunt Vernon Fire Ins. Co. v. Platt,

No. 98 Civ. 8074, 1999 W 892825, at *2 (S.D.N.Y. Cct. 19, 1999).
Based upon the Affidavit of WIIliam Fawett and the ot her
docunents and testinony submtted in connection with this notion,
the Court finds that the Account Review at issue here is entitled
to work product protection pursuant to Rule 26(b)(3). The
docunent was prepared by the enployee of a party, at the request
of counsel for that party, in anticipation of litigation, and
counsel provided |legal advice to the party on the basis of the

docunent. While Swiss Re enployees nay at tines have engaged in



simlar investigations and prepared simlar account reviews in
the ordinary course of the business of investigating and
adjusting clains in the absence of a threat of litigation and
wi t hout invol vement of counsel, M. Fawcett has stated that the
i nvestigation undertaken in this situation was, in fact, at his
direction, of a different character, and not in the ordinary
course of business or pursuant to ordinary procedures.
Furthernore, M. Fawcett’'s statenent that he inmediately
anticipated litigation in this far-fromordinary case is far from
implausible.? 1t is highly significant in this regard that he
retained Sinpson Thacher as litigation counsel on Septenber 12.

See Am Nat'l Fire Ins. Co., 2001 W. 876816, at *2 (“An insurer’s

referral of a claimto its attorney is a significant factor in
determ ni ng when the insurer anticipated litigation.” (citing

Mount Vernon Fire Ins. Co. v. Try 3 Building Serv., Inc., No. 96

*The Silverstein Parties argue that pursuant to N. V.
| nsurance Law 8§ 2601(a)(4), Swiss Re was required to devote some
period of tinme, prior to entering a litigation node, to
attenpting, in good faith, to pronptly settle their claim This
argunment i s not persuasive, however, as the statute cited nerely
prohi bits insurance conpani es from questioning the legitinmcy of
a loss or disclaimng coverage prior to any investigation of the
underlying facts. See Mold Maint. Serv. v. Gen. Accident Fire
and Life Assurance Corp., Ltd., 56 A D.2d 134, 392 N Y.S.2d 104,
106 (4'" Dep’t 1977). In this case, Swiss Re has never
guestioned the legitinmacy of the loss, nor has it attenpted to
di scl ai m coverage. Moreover, the statute defines such actions as
“unfair claimsettlement practices” when they are “comm tted
wi t hout just cause and perfornmed with such frequency as to
i ndicate a general business practice.” There being no such
allegations in this case, the statute is not inplicated.
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G v. 5590, 1998 W. 729735 (S.D.N. Y. Cct. 16, 1998)). That such
an expectation was reasonable is further supported by the
Silverstein Parties’ own decision to retain Wachtell, Lipton,
Rosen & Katz, a firmwell known for its litigation skills, on the
eveni ng of Septenber 11.

The fact that the Account Review may al so have been used in
maki ng busi ness deci sions does not negate its status as protected

work product. United States v. Adlman, 134 F.3d at 1202; ECDC

Envtl., L.C. v. New York Marine and Gen. Ins. Co., No. 96 Cv.

6033, 1998 W. 614478, at *12 (S.D.N. Y. June 4, 1998).
The work product privilege does not protect underlying
facts fromdiscovery nerely because they have been incorporated

into a privileged docunent. Upjohn Co. v. United States, 449

U S 383, 389, 396, 101 S. &. 677, 682, 686 (1981); United

States v. Davis, 131 F.R D. 391, 401 (S.D.N. Y. 1990). Thus, the

Silverstein Parties may di scover such facts fromthe Swi ss Re
enpl oyees who were involved in underwiting the insurance on the
Wrld Trade Center, as well as any outside individuals who were
involved in that underwiting, unless, of course, their testinony
is otherwi se protected fromdisclosure. |In addition, the pre-

exi sting docunents that are responsive to the Silverstein
Parties’ requests for production, which were gathered pursuant to
counsel’s direction that Swi ss Re conduct an “organi zati on-w de

sweep for docunents and information about the placenent of the



Swi ss Re coverage that was inplicated by the Septenber 11
attack,” (Fawcett Aff., § 7), and/or were used in preparing the
Account Revi ew, and have not previously been produced, are
subject to disclosure in spite of their having been collected in

the course of counsel’s investigation. See Bank Brussels Lanbert

V. Credit Lyonnais (Suisse) S.A., 93 Cv. 6876, 1995 U. S. Dist.

Lexis 14808, at *28 (S.D.N. Y. Cct. 10, 1995); United States v.

Davis, 131 F.R D. at 401. 3

The work product privilege is a qualified privilege, and
may be overcone by a show ng of substantial need. Fed. R Civ.
P. Rule 26(b)(3). The showing need only be minimal as to
docunments such as the Account Review which contains only factua
wor k product, United States v. Weissman, No. S1 94 Cr. 760, 1995
WL 244522, *4 (S.D.N. Y. April 26, 1995). However, the Silverstein
Parties have not nmade a sufficient showing in their papers of
necessity and undue hardship with respect to the Account Review.
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Concl usi on

For the foregoing reasons, the Court finds that the docunent
titled “Wrld Trade Center Loss - 11 Septenber 2001 - Account
Review is entitled to mnimal, qualified protection from
production pursuant to the attorney work product privilege.
Therefore, the Silverstein Parties’ notion to conpel its
production is denied, subject to further review in the event that
t hey denonstrate to the Court that they have substantial need of
t he docunent in the preparation of their case and are unable to
obtain its substantial equival ent by other neans.

SO ORDERED.

Dat ed: New Yor k, New York

August , 2002
JOHN S. MARTIN, JR
u S D J.
Copi es to:

Marc Wbl i nsky

Wachtel |, Lipton, Rosen & Katz
51 West 52" Street

New York, N.Y. 10019-6150

Robert H. Smt

Si npson Thacher & Bartlett
425 Lexi ngton Ave.

New York, N.Y. 10017-3954



